
  

Council of Canadians and Other  Concerned Citizens Presentation to the 
Nanaimo City Council Regarding TILMA (Trade, Investment and Labour 
Mobility Agreement) 

From Ellen Gould's article at Canadian Centre for Policy Alternatives 
(www.policyalternatives.ca) titled Asking for Trouble 

Esteemed Councillors, 

  

We are asking that: 

1. the Nanaimo City Counci l rej ect the Trade Investment and Labour Mobil ity 
Agreement, and  

2. the Nanaimo City Counci l notify the other  members of the Union of B.C. 
Municipal it ies of the rej ection of this agreement, and 

3. the Nanaimo City Counci l ask the other  members of the U.B.C.M. to convey 
their  concerns regarding this agreement to members of the Federation of 
Canadian Municipal it ies with the intent ion of al l the members lobbying the 
var ious federal pol it ical par ties to work together  to amend the Canadian 
constitution to recognize the r ight of democratical ly elected municipal 
governments to represent their  const ituents without undue inter fer ence from 
provincial governments.  

or 

4. the Nanaimo City Counci l ask the Provincial Government to put the 
implementation of TILMA on hold unti l ther e is discussion in the UBCM, the 
legislature and the public. 

  

This presentation is about the Trade Investment and Labour Mobility Agreement 
between the provinces of B.C. and Alberta. This agreement was reached in April of 2006, 
and comes into effect on April 1 of 2007. 



In addition to its clear constraints on public policy-making, TILMA contains many 
provisions that are open to interpretation and carry with them the potential for 
unintended consequences.  

All provincial governmental entities are covered by TILMA, including municipal 
governments, school and health boards, Crown corporations, and agencies. 

TILMA restr icts the use of subsidies and procurement policies that promote local 
economic development. 

Such matters as your efforts to conserve heritage sites, promote small business or 
neighbourhood development, or bans on municipal billboards, rules about density, scenic 
views, building height limitations, tree bylaws, or any issues re quality of neighbourhood 
life will be impacted. 

Your historical role as municipal government, being most attuned and responsive to the 
electorate by virtue of your proximity to it was erased by the stroke of Premier 
Campbell's pen on April 28, 2006. Being creatures of the province, your  authority 
and legit imacy was wiped out. 

Far from being a recipe for prosperity or a stronger Canadian union, this agreement in fact 
represents a major step towards deep integration with the US the process of harmonizing 
Canadian and US policies and regulations. 

TILMA’s purpose, according to the BC government, is “breaking down all of the 
economic barriers between the two provinces.” 

According to CCPA trade expert Scott Sinclair: “There is no credible evidence of a crisis 
in Canadian internal trade relations. Trade barriers within Canada are relatively small. The 
policy effort to reduce these trade barriers should be proportionate to the scale of the 
problem.” 

In addition, the labour mobility provisions of TILMA, that will reconcile professional 
requirements between the two provinces, will already be addressed under a Canada-wide 
harmonization project initiated by Manitoba Premier Gary Doer. 

TILMA can only result in pressur es to deregulate.  

Rather than listing particular areas that would fall under TILMA, the BC and Alberta 
governments have chosen to subject all areas within provincial and local government 
jurisdiction to TILMA and only allow exceptions that are explicitly listed. 



The “top-down” approach to negotiating an agreement is risky because it requires that 
governments anticipate the full legal jeopardy TILMA poses for all measures they might 
want to safeguard, now or in the future. 

The definition of the measures the agreement covers is open-ended, but includes: “any 
legislation, regulation, standard, directive, requirement, guideline, program, policy, 
administrative practice or other procedure” (Part VII – General Definitions). Domestic 
court and local planning authority decisions are other examples of measures that a panel 
might rule are subject to TILMA. 

Private parties can receive up to 5 million dollars in compensation over any one violation 
of TILMA. But TILMA does not l imit the number of complaints that can be 
brought forward against any specif ic government measur e.  

TILMA’s dispute process will have an impact on public policy development in two 
fundamental ways: through panel rulings that fine governments up to 5 million dollars if 
they are ruled to be in violation of the agreement, and through a “chill” effect whereby 
governments eliminate measures or decline to introduce new ones to avoid TILMA 
challenges. 

TILMA coerces governments to disregard demands for higher standards even if these are 
expressed by the majority of citizens. This erases not only borders, but also the powers 
of government. 

Some of TILMA’s most sweeping provisions, such as its prohibition on government 
measures that are obstacles to trade, derive from the Agreement on Internal Trade (AIT). 
The AIT was signed by all provinces and the federal government in 1994 to promote 
inter-provincial trade and co-operation in resolving disputes. The AIT, however, is a 
largely voluntary agreement that requires screening of complaints taken by persons to 
prevent ones that are “frivolous or vexatious” or intended “to harass” (AIT Article 
1713.4). AIT dispute panels do not grant monetary awards to successful 
complainants. 

TILMA, by pair ing the str ict wording of the AIT with the abi l ity of pr ivate 
investors to enforce it, wil l signif icant ly l imit the policy space provincial and local 
governments are granted under the Canadian constitution. 

The AIT stipulates that when environmental and consumer protection regulations are 
being reconciled, governments are prohibited from engaging in a deregulatory race to the 
bottom. TILMA omits these safeguards. 

At the municipal level, the City of Prince George’s “Downtown Revitalization Tax 
Exemption By-law, passed in 2005, is an example of a tax exemption given to businesses 



that could be challenged under TILMA. The purpose of this bylaw is “to stimulate 
development initiatives in the downtown,” an objective not recognized as legit imate 
under TILMA. 

Since health and education measures are not clearly identified as exceptions, it would seem 
they are subject to the rules of the agreement. 

In BC, local government is organized differently than it is in Alberta. BC local government 
legislation provides for regional and district forms of government such as the Greater 
Vancouver Regional District (GVRD) and the Island Trusts. Unless they can be defined 
as “municipal organizations,” and therefore be covered by transitional measures, TILMA 
could apply to BC’s regional districts and the Island Trusts as soon as the agreement 
enters into force in April 2007. A key role of regional districts and the Island Trusts – 
land use planning – would be in question if TILMA applied to these entities, since by its 
very nature land use planning restricts investment. 

Provincial regulation of land use in provincial parks also seems vulnerable to a potential 
flurry of lawsuits.  

Independent arbitration is a useful option to resolve intractable disputes when both 
parties explicitly and voluntarily consent to submit the specific matter to binding 
arbitration. But in TILMA, as under NAFTA Chapter 11, governments give their 
unconditional prior consent to submit disputes, however sensitive, to arbitration at the 
sole instigation of a private party. Given TILMAÕs par ticularly broad scope, this 
means that by adopting the agreement, elected governments would substant ial ly 
fetter  their  constitutional ly recognized powers to govern. 

Because of their origin as alternatives to the court system for commercial parties in 
dispute over a contract, investment agreement tribunals do not operate in the same way as 
domestic courts. They may be influenced but are not bound by precedent, and their  
decisions often conf l ict not only over  simi lar wording in differ ent agreements but 
also the same wording in the same agreement. According to law professor Susan 
Franck: 

Investment treaty arbitration has a dirty little secret that is becoming less secret every day. 
Different tribunals come to different results under nearly identical textual treaty rights É  
these arbitral inconsistencies mean that governments cannot exercise their legislative and 
regulatory powers without exposing themselves to a litigation risk. Treaty claims amount 
to more than Ôbet the companyÕ disputes; they often become Ôbet the countryÕ disputes. 

In Conclusion: 



TILMA is provided as the answer to the question of how the huge burdens supposedly 
created by the existence of provincial boundaries can be overcome. But TILMA is a 
radical solution to a problem Canadians have not identified, as inter-provincial barriers do 
not figure anywhere in the list of their concerns. This may be one reason why the public 
was not consulted in either Alberta or BC before TILMA was signed. 

Within the federal system, provinces have very important powers to exercise on behalf of 
their citizens. TILMA constrains those powers by making commercial inter ests the 
paramount consideration in policy making. TILMA coerces governments to 
disregard demands for higher  standards even if these are expressed by the 
major ity of cit izens. The agreement restr icts the objectives that governments can 
pursue, and l imits the means that can be used to achieve objectives. This erases 
not only borders, but also the powers of government, both local and provincial, as 
wel l as the democratic r ights of the cit izens of both provinces to determine 
through their  elected local off icials the qual ity of l ife they desir e for themselves, 
their  fami l ies and fel low cit izens. 

As tariffs have been removed through successive rounds of trade negotiations, these 
negotiations now increasingly focus on areas of domestic policy formerly considered to be 
unrelated to trade. If implemented, TILMA would be the ultimate expression of this 
trend, an agreement that sets severe constraints on provincial and local government policy 
in the absence of traditional barriers to trade. TILMA could also be the most compelling 
argument for why these types of agreements should not be negotiated behind closed doors 
and why they should be fully exposed to public scrutiny and the democratic process. 

Recently Statistics Canada determined that 80% of Canadians now live in urban areas, and 
this number is growing. Canada is now the most urbanized nation in the world. 

The Trade Investment and Labour Mobility Agreement must not be allowed to negate the 
democratic wishes of this large majority of Canadians. Indeed, we should be moving in 
the opposite direction of TILMA, and strengthening the democratic r ights of urban 
cit izens, not weakening them. 

We agree you need to inform yourselves, but we wish to impress upon you our position 
that Br it ish Columbia must withdraw from this agreement, the agreement must be 
terminated, and that the municipalit ies are the vehicles to lead this chal lenge. 

This agreement, which is more extreme than NAFTA and the Agreement on Internal 
Trade, was entered without Legislative oversight from either province, and without 
informed debate among the municipalities or, most importantly, the citizens. Such 
procedure is unacceptable since this agreement is of such far reaching impact as to make it 
impossible for you (or the provincial government) to make meaningful decisions to 



protect or promote the interests of all your constituents, and hence renders your existence 
and our electoral system irrelevant at the municipal as well as the provincial level.  

We are ther efore asking that: 

1. the Nanaimo City Counci l rej ect the Trade Investment and Labour Mobil ity 
Agreement, and  

2. the Nanaimo City Counci l notify the other  members of the Union of B.C. 
Municipal it ies of the rej ection of this agreement, and 

3. the Nanaimo City Counci l ask the other  members of the U.B.C.M. to convey 
their  concerns regarding this agreement to members of the Federation of 
Canadian Municipal it ies with the intent ion of al l the members lobbying the 
var ious federal pol it ical par ties to work together  to amend the Canadian 
constitution to recognize the r ight of democratical ly elected municipal 
governments to represent their  const ituents without undue inter fer ence from 
provincial governments.  

Or 

4. the Nanaimo City Council ask the Provincial Government to put the 
implementation of TILMA on hold until there is discussion in the UBCM, the 
legislature and the public. 

 

 

ATTACHMENTS 

1. Trade, Investment and Labour Mobility Act 
2. Burnaby Report to Council from The Director of Finance 
3. Saskatoon Report to Council 
4. . 
5. . 
6. . 
7. . 
8. . 
9. . 
10.  
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